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	SECTION II.
	INTRODUCTION

	
	

	
	

	
	Method of instruction CO 

Instructor to student ratio is 1:16
Time of instruction 5 minutes 

Media used None

	
	

	
	

	Motivator
	The UCMJ defines the crimes for which soldiers can be prosecuted, and court-martials, and contains both civilian offenses as well as strictly military offenses.  Regardless of the type of offense the leader and commander remains responsible for the conduct and discipline of soldiers assigned to their unit.

	
	

	
	

	NOTE:
	Inform students of the following terminal learning objective requirements.

	
	

	
	

	
	

	Terminal 
	At the completion of this lesson you will:

	Learning
	

	Objective
	
	Action:
	Determine the appropriate actions, regulations and policies that facilitate the administration of military justice in a company.
	

	
	
	Conditions:
	You are a soldier and/or leader in the United States Army operating during a peace or wartime situation.  You may be either on or off duty and you have access to legal counsel from an Army Judge Advocate.
	

	
	
	Standard:
	Correctly identify 80% of the key provisions of the UCMJ process.  
	

	
	

	
	

	Safety Requirements
	None

	
	

	
	

	Risk 

Assessment 

Level
	Low

	
	

	
	

	Environmental Considerations
	 None

	
	

	Evaluation 
	Students will be given a 30 minute test at the conclusion of instruction;-to receive a go,  each student must satisfactorily complete 80% of the test items.

	
	

	
	

	Instructional 

Lead-in
	The military has the unique judicial process that depends heavily on in the independent judgements of commanders.  The commander is engaged at every step of the system.  As you will soon see this carries the risk of using that authority improperly, but our system is geared to enforce and reinforce the good order and discipline of the units you lead while enforcing and protecting the rights that your soldiers have under the US Constitution and the Uniform Code of Military Justice  (UCMJ).

	
	

	
	

	SECTION III. 
	 PRESENTATION

	
	

	
	

	
	


A.
ENABLING LEARNING OBJECTIVE A   

	Action:
	Identify the key elements of the Article 31(b) UCMJ.

	Conditions:
	You are given a situation where you are a leader with the 

responsibility for the conduct and discipline of soldiers 

assigned to your unit.

	Standards:
	Identify 80% of the key elements of the Article 31(b) UCMJ warnings. 



1.
Learning Step/Activity 1 -Identifying whether the soldier is suspected of violating the Uniform Code of Military Justice



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction:  2 min.


Media: Viewgraphs
NOTE:  Show Viewgraph 1
It is important to note that not all evidence provided by a soldier is protected by Article 31, UCMJ.  In order to be protected, the evidence must be both incriminating and “testimonial or communicative.”  Clearly, oral and written statements fit the definition and are protected by the privilege against self-incrimination; so are a soldier’s actions that have a commonly understood meaning, such as nodding his or her head in response to a question.

                          Other evidence is not protected, even though it is gathered from a suspect, because  

it does not require the suspect to “communicate” or “testify” against himself or herself.  Physical characteristics such as fingerprints, scars, tattoos, footprints, or the act of trying on clothing are not protected.  This evidence may be incriminating, but its value is in its physical characteristics, not in what the suspect tells you about it.  For example, the fingerprint of the suspect may have evidentiary value that is distinct from anything he or she may choose to say about the crime.  Likewise, body fluids such as blood or urine can incriminate a suspect, but the collection process does not require the suspect to testify or communicate information.  The same is true for voice and handwriting samples.  The investigator compares the physical aspects of the suspect’s handwriting or voice prints to the physical aspects of the person who committed the crime.  Additionally, identification is not protected even though the soldier provides the information.  This is because a person’s identity is neutral information that does not tend to prove a crime.  Accordingly, you can usually require a soldier to identify himself and order him to produce his identification card, even though no rights warnings are given.

As a commander, you may ask yourself - why do I need to know about rights warnings?  There are a variety of situations where you may be required by law to warn an individual about their privilege against self-incrimination before asking them questions about their possible involvement in a criminal offense.  In our military justice system, the commander plays a key law enforcement role.  You frequently conduct investigations and regularly interview people as part of your investigation.  In fact, you are required to make a preliminary inquiry when a member of your command is accused or suspected of an offense triable by court-martial. (R.C.M. 303).  Additionally, during nonjudicial punishment proceedings, you are required by regulation personally to determine whether the soldier committed an offense.  Further, as a commander, you can appoint or be appointed to conduct both formal and informal boards or investigations.  Finally, situations triggering a warning requirement may arise in the course of daily events, outside a structured investigatory proceeding.  Regardless of the situation, you may have to talk to the persons involved in the incident.

2.    
Learning  Step/Activity 2 - Identifying whether the soldier is to be questioned  

                
regarding the suspected misconduct.


  
Method of instruction:  CO 


Instructor to student ratio is:  1:16


Time of instruction:  4 min

Media:  Viewgraphs

NOTE:  Show Viewgraph 2

  Article 31, UCMJ, was passed by Congress to protect soldiers from the subtle 

  pressures found in the military in having a subordinate respond to questioning by 

  a superior. Article 31(b), UCMJ, warnings will generally be required whenever

  you intend to conduct official questioning of a suspect or an accused.  Remember

  that simple phrase and you can’t go wrong.  Let’s discuss each element.

1.
Official.

The first part of our rule requires rights warnings when the questioner is acting in an official capacity.  Law enforcement personnel and commanders are almost always seen as acting in an official capacity.  In contrast, when a soldier brags about criminal conduct in response to a friend’s question, those statements may be used against the soldier because the friend is not acting in any “official” capacity and is not required to read rights warnings to the soldier.  There is one exception to the official questioning rule.  Undercover agents are not required to read rights warnings even though they are military police acting in an official capacity.  Since the suspect does not realize he or she is dealing with a police officer or government agent, there is neither the subtle nor coercive pressures that would justify rights warnings.

2.
Questioning.

Questioning is a broad term and includes any formal or informal words or actions that are designed to elicit an incriminating response.  If, in your official capacity, you are trying to get the soldier to tell you something that you can use against him or her, you are questioning the soldier.  It is questioning, for example, if you bring a soldier suspected of stealing a rifle into your office and attempt to get a response by showing the soldier the recently recovered stolen weapon.  It is not questioning when a soldier volunteers information or spontaneously gives information without any “words or actions reasonably likely to elicit an incriminating response.” If you simply listen to the soldier, there is no requirement to stop the soldier and advise him or her of their rights.  If you want to question the soldier after the volunteered information, then you must give rights warnings.

3. 
Suspect or Accused.

In order to properly conduct an investigation or Article 15 proceeding, you must talk to the persons involved in the incident.  Those persons can be classified as either witnesses or suspects.  Witnesses are persons who have information about the incident, but are not criminally liable.  You are not required to read rights warnings to witnesses before questioning them.  Suspects are those persons you reasonably believe or should believe committed a criminal offense.  You cannot avoid rights warnings by simply saying that you (personally) did not suspect the soldier being questioned.  A soldier may initially be a witness, but during the interview reveal information leading you to suspect him of involvement in a crime.  At that point, the soldier should be treated as a suspect.  A soldier becomes the “accused” after court-martial charges have been preferred against him. 

In summary, when you question someone you suspect of or is accused of a criminal offense, you must read the rights warning prior to the questioning.  If you re-interview the suspect, it is recommended that you re-advise him before beginning your questioning.

3.
Learning  Step/Activity 3 - Identifying whether the soldier is notified of Article 

                           31 (b), UCMJ rights prior to questioning.



Method of instruction:  CO 


Instructor to student ratio is:  1:16


Time of instruction:  2 min.


Media:  Viewgraphs

NOTE:  Show Viewgraph 3

The rights warnings under Article 31(b), UCMJ, consist of the right to be informed:  1) of the nature of the accusation; 2) of the right to remain silent; and 3) that what is said could be used against the suspect in a trial by court-martial.  Rights warnings should be read verbatim from DA Form 3881, Rights Warning Procedure/Waiver Certificate.

                        In addition to these rights under Article 31(b), UCMJ, you will also inform the 

                        suspect or accused that he or she has the right to have a lawyer present during 

                        questioning.  This right stems from the famous United States Supreme Court case 

                        of Miranda v. Arizona, which requires police to advise a suspect of his or her right 

                        to counsel when facing a custodial interrogation.  The right to counsel under 

                       Miranda applies to most situations in which Article 31(b), UCMJ, warnings are 

                       required.

4.
Learning Step/Activity 4 - Identifying whether the soldier understands the

      
warnings and if the soldier wishes to waive or invoke the right to silence.



Method of instruction:  CO 


Instructor to student ratio is:  1:16


Time of instruction:  2 min.


Media:  Viewgraphs
NOTE:  Show Viewgraph 4

In order to use the suspect’s statement in a subsequent court-martial, the trial counsel must prove that the suspect voluntarily waived his rights.  If you obtained the statement, you may be called to testify about the rights warnings you gave and the suspect’s waiver of those rights.  This may be a long time after you actually took the statement, so it’s important that you make a record of what occurred.  If possible, use the DA Form 3881 because it provides not only a written record of the rights warning, but also the suspect’s signature, indicating he waived his rights.  You may also want to write the date and time of the rights advisement on the form and have the suspect place his or her initials by each of the rights warnings.  You can also prepare a written memorandum recording the events of the warning process.  Although these steps are not required, they will assist you if you testify about what happened during the rights warning process.

After reading the rights warnings to the suspect, you then ask these questions:


1.
Do you understand your rights? (Yes)


2.
Do you want a lawyer? (No)


3.
Are you willing to make a statement? (Yes)

If the answers in the parentheses are given, the suspect has waived his Article 31(b), UCMJ, rights and you may proceed with your questioning.  If the suspect does not understand his rights, explain them further; if he wants to remain silent or requests a lawyer, stop the interview, make a note of the request, and call your trial counsel.  

It is not permissible to use trickery to obtain a suspect’s waiver of rights, e.g., telling a suspect his accomplice confessed, but laid the blame completely on him; or telling a suspect his fingerprints were found at the crime scene when none were found.  If the suspect is tricked or mislead into waiving his or her rights, the waiver will be considered involuntary and the statement will be ruled inadmissible at trial.

Why do you want to advise a soldier of his Article 31(b) and Miranda rights?  If you don’t adhere to the requirements, any statement you obtain from a suspect or an accused which might have been used against him or her at trial may end up being excluded from evidence; this rule includes any evidence derived from the statement as well.  Are there any questions?

NOTE:  Check on learning questions and answers

1.  What are the Article 31(b) UCMJ rights warnings? The rights warnings under Article 31(b), UCMJ consist of the right to be informed of the nature of the accusation; the right to remain silent; and that anything you say can be used against you in a trial by court-martial.  In addition, the soldier also has the right to have a lawyer present during questioning. (Learning Objective A, page 13, paragraph 1 and 2)

2.  May a soldier be required to produce an identification card? Yes.  A soldier can be required to identify himself and produce his identification card, even though no rights warnings are given. (Learning Objective A, page 10, paragraph 2)

3.  When are Article 31 b, UCMJ warnings required? The rights warnings are required whenever a person subject to the UCMJ intends to conduct official questioning of a suspect or accused.  (Learning Objective A, page 11, paragraph 2 and page 12)

	


B.
ENABLING LEARNING OBJECTIVE B 

	NOTE:
	Inform the students of the enabling learning objective requirements.


	Action:
	Identify the Nonjudicial Punishment process.

	Conditions:
	You are an officer with the responsibility for the conduct 

and discipline of soldiers assigned to your unit.

	Standard:
	Identify 80% of the key provisions of the Nonjudical Punishment process. 


1.
Learning Step/Activity 1 -  List when and whether to impose Article 15.



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction :  3 min


Media:  Viewgraphs
NOTE:  Show Viewgraph 5

One of the most valuable disciplinary tools available to you as a commander is the option of imposing nonjudicial punishment under the provisions of Article 15, Uniform Code of Military Justice (UCMJ).  The drafters of the UCMJ recognized the importance of a commander’s power to impose punishment upon members of the command for minor offenses.  The provisions of Article 15 provide a framework for more detailed guidelines located in Part V of the Manual for Courts-Martial, and Chapter 3, Army Regulation 27-10. 

The first thing we will discuss is when Article 15 punishment is appropriate.  We will then discuss what is meant by a  preliminary inquiry.  

You are encouraged to use nonpunitive measures to the maximum extent possible in furthering the efficiency of the command without resorting to the imposition of nonjudicial punishment.  Such nonpunitive measures include administrative counseling, administrative admonition or reprimand, withdrawal of pass privileges, or imposition of a bar to reenlistment.   Resort to nonjudicial punishment is proper only in cases in which administrative measures are considered inadequate or inappropriate.  When nonpunitive measures are not suitable, you may consider imposing nonjudicial punishment to:  

a.  Correct, educate and reform offenders who you determines will not benefit from less stringent measures.

b.  Preserve a soldier’s record of service from the unnecessary stigma of a court-martial.   

c.  Further military efficiency by disposing of minor offenses in a manner requiring less time and personnel than trial by court-martial.  

NOTE:  Show Viewgraph 6

Upon learning that an offense may have been committed, you should conduct an informal inquiry into the matter.  The investigation should include the interviewing of witnesses to the incident and a review of police reports or other reports.  The inquiry should concentrate on the following three issues; 1) whether an offense was committed; 2) whether the soldier was involved; and 3) the character and military record of the soldier.  In determining whether an offense was committed, you may consult Part IV of the Manual for Courts-Martial, wherein the punitive articles of the Uniform Code of Military Justice (UCMJ) are listed.  

NOTE:  Show Viewgraph 7

The general rule is that Article 15s should be given for minor offenses under the punitive articles of the UCMJ.  An offense is considered “minor” if the maximum punishment authorized for the offense does not include a dishonorable discharge or confinement for more than one year.  (para. 3-9, AR 27-10).  This is only a guideline, however, and you must also consider the nature and circumstances of the offense, along with the age, previous record, maturity, and experience of the soldier.  For example, an offense that authorizes more than one year in confinement, such as failure to obey a lawful general order or regulation, may properly be considered a minor offense when the prohibited conduct is itself of a minor nature.

2.
Learning Step/Activity 2 - List whether the commander is authorized to administer nonjudicial punishment and level of disposition under the circumstances.



Method of instruction:  CO 


Instructor to student ratio is:  1;16

Time of instruction:  3 min.


Media:  Viewgraphs
NOTE:  Show Viewgraph 8

The general rule is the any “commander” is authorized to administer nonjudicial punishment under Article 15.  The term “commander” means a “commissioned or warrant officer who, by virtue of that officer’s grade and assignment, exercises primary command authority over a military organization or prescribed territorial area, that under pertinent official directives is recognized as a command” (AR 27-10, para. 3-7).  A “command” includes the following:  companies, troops and batteries; numbered units and detachments; missions; army elements of unified commands and joint task forces; service schools; and area commands.  This list is not exhaustive.  If there is any doubt whether the commander in question has the authority to impose nonjudicial punishment, look to official orders or directives and consult your brigade trial counsel or command judge advocate.  

NOTE:  Show Viewgraph 9

Your discretion, as a commander, to impose an Article 15 is personal and must not be hampered by any superior’s “guidelines” or “policies.”  Although a superior commander may not tell you, the subordinate, when to impose an Article 15 or what punishment to assess, the superior commander may withhold the authority to dispose of the offense at his level.  This may be done through a partial withholding of certain categories of offenses (e.g. all drug offenses), certain categories of personnel (e.g. all officers or all noncommissioned officers), or in individual cases.  The superior commander may also totally withhold Article 15 authority at his or her level.  

NOTE:  Show Viewgraph 10

NOTE:  Show Viewgraph 11

There are two types of Article 15s proceedings: summarized and formal.  Summarized proceedings entail fewer rights because the punishment that can be imposed is not as great.  Summarized proceedings may be used if the soldier is an enlisted member, and it is determined that any appropriate punishment will not exceed extra duty for 14 days, restriction for 14 days, oral reprimand or admonition, or any combination thereof.  Formal proceedings should be used when the soldier alleged to have committed the offense is an officer, or if the punishment, should punishment be appropriate, might exceed 14 days extra duty, 14 days restriction, an oral reprimand or admonition, or any combination thereof.  

3.
Learning Step/Activity 3 - List the procedures in appropriate references for administering nonjudicial punishment and processing and appeal.



Method of instruction:  CO 


Instructor to student ratio is:  1:16


Time of instruction:  4 min


Media:  Viewgraphs

NOTE:  Show Viewgraph 12

Notification and explanation of rights.  You, the commander, must notify the soldier of your intent to impose an Article 15.  The notice will include the alleged misconduct and the maximum punishment that may result, should the soldier be found guilty of the offense(s).  You should provide the soldier with a copy of DA Form 2627 and the supporting documents and statements for use during the proceedings.  You may designate an officer or NCO (SFC or above) to deliver the DA From 2627 and inform the soldier of his rights.  The NCO should ordinarily be the unit first sergeant or the senior NCO of the command concerned (para. 3-18, AR 27-10).  What exactly do you tell the soldier during this important notification process? 

Rights of the soldier. 

In the notification process (above) you will notify the soldier of the following rights:




Right to remain silent.




Right to counsel (formal proceedings only).




Right to demand trial.

You will notify the soldier that if the soldier demands trial, trial could be by summary court-martial, special court-martial (SPCM), or general court-martial (GCM).  You will also tell the soldier that he or she may object to trial by summary court-martial and that at SPCM or GCM the soldier would be entitled to be represented by qualified military defense counsel, or to be represented by civilian counsel obtained at no expense to the government.  In addition, you should advise the soldier that you, the commander, are not limited to the enumerated Article 15 charges if the soldier demands a court-martial.



Decision period.

The soldier may request a reasonable time to decide whether to demand a court-martial and to gather matters in defense, extenuation and/or mitigation.  The decision period begins when you notify the soldier of his or her rights under Article 15.  Normally, formal proceedings require at least a 48 hour decision period.  Summarized proceedings normally require a 24 hour decision period.  



Right to call witnesses.

Witnesses will be at no expense to the government.  If the witness is located at the installation or nearby, he or she is considered available if his/her attendance would not unnecessarily delay the proceedings. 



Right to present evidence.



Right to request an open hearing (formal Article 15s only).  



Right to request a spokesperson (formal Article 15s only).



Right to appeal.

The Hearing.  

If the soldier elects to proceed under Article 15, a hearing takes place and you determine the guilt or innocence of the soldier.  During the hearing, you hear and consider all the evidence for and against the soldier, and decides the guilt or innocence of the soldier.  In the Army, the standard you must apply is proof of guilt beyond a reasonable doubt.  This is the same standard of proof used at a court-martial and in civilian criminal trials.  If you find the soldier guilty, you then must consider any extenuating and/or mitigating factors.  The formal rules of evidence do not apply, except those pertaining to privileges.  Therefore, you may consider any matter, including unsworn statements and hearsay, you consider reasonably relevant to the offense.  

The Punishments.

NOTE:  Show Viewgraph 13

If a company grade officer does not feel her punishment authority is sufficient, she may forward the case to the first field grade officer in her chain of command.  The four types of Article 15 punishments are: 1) admonition or reprimand; 2) restriction or extra duty; 3) deprivation of pay; and 4) reduction in grade.  Whether to impose punishment and the nature of the punishment are the sole decisions of the imposing commander; however, consultation with NCO’s on the appropriate type, duration and limits of punishment is strongly encouraged.  

The Right to Appeal.  The Process.

NOTE:  Show Viewgraph 14

As noted earlier, one of the rights available to a soldier is the right to an appeal.  An appeal not made within a reasonable period of time may be rejected by the appellate authority.  An appeal made within five days after imposition of the punishment is considered timely.  The appellate-level commander may extend that time for good cause.  (para. 3-29, AR 27-10).  However, the decision to file the Article 15 in the restricted or performance fiche is not subject to appeal. 

Who acts on appeal and when?  The soldier’s appeal is transmitted by memorandum through the commander who imposed the punishment, to that commander’s “next superior” authority.  Once the appeal is submitted, the next superior commander will expeditiously take action.  The 

appellate authority normally should make a decision on an appeal within five calendar days (three days for summarized proceedings).  (para. 3-33, AR 27-10).


In acting on appeal, the appellate authority may never increase the punishment.  Options available include: suspension of all or part of a punishment; mitigation or reduction in the quality of quantity of punishment; remission or cancellation of any remaining punishment; or a setting aside of the punishment due to a clear injustice.  Are there any questions?

NOTE:  Check on learning questions and answers.

1.  What should a commander inquire about during an Article 15 proceeding? Upon learning that an offense may have been committed, the commander should conduct an informal inquiry into the matter.  The inquiry should concentrate on the following three issues: 1) whether an offense was committed, 2) whether the soldier was involved, and 3) the character and military record of the soldier.  (Learning Objective B, page 17, paragraph 1)

2.  What are a soldier’s rights under Article 15? A soldier's rights under Article   15 are the 1) Right to remain silent; 2) Right to counsel (formal proceedings only); 3) Right to demand trial; 4) 48 hour decision period; 5) Right to call witnesses; 6) Right to a hearing; and 7) The right to appeal.  (Learning Objective B, pages 19-21)

3.  When should an Article 15 be imposed?  The general rule is that Article 15s should be given for minor offenses under the punitive articles of the UCMJ.  (Learning Objective B, page 17, paragraph 2)

C.
ENABLING LEARNING OBJECTIVE C 

	NOTE:
	Inform the students of the enabling learning objective requirements.


	Action:
	Identify the Judicial Punishment Process

	Conditions:
	You are a leader with the responsibility for the 

conduct and discipline of soldiers assigned to your 

unit.

	Standard:
	Identify 80% of the key provisions of the judicial (court-martial) punishment process. 


1.
Learning Step/Activity 1 -  List the three different levels of court-martial. 



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction:   4 min.


Media:  Handout





Introduction.  We now know that a criminal offense may be disposed of in the military in any one of several ways.  After the appropriate investigation, you may decide that no further action is necessary and close the case or you may decide to use nonpunitive measures to address your subordinate’s misconduct.  Nonpunitive measures may include ordering extra training, issuing an oral counseling statement, writing a letter of reprimand, imposing a bar to reenlistment, withdrawing pass privileges, processing a rehabilitative transfer, or initiating administrative discharge proceedings.  You may also decide that nonjudicial punishment, an Article 15, is warranted.  Let’s assume, however, that you have decided the alleged offenses committed by one of your soldiers are serious enough that something more than a letter of reprimand, an administrative discharge, or an Article 15 is appropriate.  If you decide that the proper sanction lies in a judicial forum, then you can recommend the case be referred to a court-martial.  There are three types of courts-martial: summary, special and general.  Let’s discuss some of the similarities and differences between them (Handout 1).

NOTE:  Distribute Handout 1

a.
Summary.  The summary court-martial, normally convened by a battalion commander, provides for the disposition of minor offenses under simplified procedures.  For example, this type of court can only try enlisted personnel.  In addition, instead of a military judge, the presiding official is a commissioned officer, usually a field grade, who may, but is not required to, be a lawyer.  Further, the accused is not entitled to a military defense lawyer to represent him at the summary court but is allowed to consult one before trial for legal advice.  A soldier, however, can always hire a civilian defense lawyer to represent him but he would have to pay for it out of his own pocket.  Finally, similar to an Article 15, a soldier must consent to disciplinary action under summary court-martial; however, if a soldier does object, the case can then be sent to a higher level court-martial.   Remember, as a company commander, you have no authority to convene a summary court-martial.  You can, however, send the case to the battalion commander with your recommendations as to disposition.


b.
Special.  The intermediate trial court in the military’s criminal justice system is called the special court-martial, normally convened by a brigade commander, and can try anyone subject to the UCMJ, enlisted personnel, warrant officers and commissioned officers alike.  The special court-martial can take either of two forms.  It may consist of a military judge and not less than three members, or a military judge siting alone.  If the accused requests the latter, then the military judge would decide guilt or innocence and, if found guilty, an appropriate punishment.   If an enlisted accused requests trial before members, he can request at least one-third be enlisted, although none would be junior in rank to him.  Both a trial counsel and defense counsel are detailed to represent the respective interests of the government and the accused.  Just like a summary court, the accused can hire a civilian lawyer and pay for it out of his own pocket. 


 
c.

General.  The general court-martial is the highest military trial court and is usually convened by a general officer, typically the commanding general of a division or the installation commander.  It requires more formal detailed administrative procedures than either a summary or special court-martial.  These procedures include conducting a pretrial investigation into the allegations, commonly referred to as the Article 32 investigation, as well as issuing written advice from the staff judge advocate concerning: (1) whether there is jurisdiction to try the accused, (2) whether each specification alleges an offense under the UCMJ, and (3) whether each specification is warranted by the evidence.  The general court-martial consists of a military judge and at least five court members or a military judge alone.  The rules regarding composition of the general court and the rights to representation by defense counsel are generally the same as for a special court-martial.  Are there any questions regarding the types of courts-martial?  If not, let’s discuss what offenses may be tried by court-martial.


2.
Learning Step/Activity 2 - List the punitive articles of the Uniform Code of Military Justice.



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction:   4 min.


Media:  Handout





The UCMJ defines the crimes for which soldiers can be prosecuted at courts-martial and contains both civilian-type offenses, such as rape, murder and larceny, as well as strictly military offenses, for example desertion, disobedience, and disrespect.  Regardless of which type of court-martial the case is referred, the soldier must still be charged with an offense recognized under the Uniform Code of Military Justice.  As an administrator of military justice, you must be familiar with the punitive articles of the UCMJ (Handout 2).  


NOTE:  Distribute Handout 2

a.
Articles 78 through 132 of the UCMJ are commonly referred to as “the enumerated offenses.”  These are offenses which Congress has specifically told the military are criminal and include elements which the government must prove by proof beyond a reasonable doubt in order to obtain a conviction. These “enumerated” offenses include both uniquely military crimes, such as fraudulent enlistment, being absent without leave, failure to obey a lawful general regulation, insubordinate conduct towards officers and noncommissioned officers, missing movement, improper use of a countersign, misbehavior before the enemy, spying, espionage, being drunk on duty, dueling, and malingering, as well as those crimes typically prosecuted in civilian courts, such as rape, sodomy, murder, larceny, robbery, writing bad checks, distributing drugs, destruction of property, larceny, assault and perjury.  However, a soldier who commits an act not specifically proscribed as criminal by the UCMJ can still be prosecuted for the misconduct in one of two ways.    


NOTE:  Show Viewgraph 15

NOTE:  Show Viewgraph 16

b.  
First, whenever an officer’s actions or omissions constitute conduct unbecoming an officer and a gentleman, that conduct can be prosecuted as a violation of Article 133, UCMJ.  Any conduct that dishonors or disgraces the officer’s character as a gentleman or lady can potentially be a violation of Article 133.  Examples include:  charging a fellow officer $2000 for tutoring in platoon leader skills; loaning money to subordinates and charging usurious interest rates; public association with a person known to be a drug smuggler; sexual intercourse with subordinate during duty hours; sexual exploitation of a civilian waitress under an officer’s supervision; consensual sodomy with enlisted members off post; smoking marijuana with soldiers; charging a subordinate to procure a discharge; sending a sexually suggestive letter to a underage girl; and lying to a superior to get a weekend pass.  
 

c. 
Second, Article 134, known as the general article, potentially makes punishable all of those acts not specifically proscribed in the other punitive articles of the UCMJ.  Article 134 criminalizes “all disorders and neglects to the prejudice of good order and discipline in the armed forces” and “all conduct of a nature to bring discredit upon the armed forces.”  However, not every irregular, mischievous or improper act is a court-martial offense.  The conduct must either be directly and palpably prejudicial to good order and discipline or have the tendency to bring the military into disrepute or tend to lower it in public esteem.  Some of the common offenses alleged under Article 134 include:  abusing a public animal, adultery, drunk and disorderly conduct, failure to pay just debts, false swearing, fraternization, indecent acts with a child, obstructing justice, breaking restriction, communicating a threat and wearing unauthorized decorations, badges, ribbons and insignia.  As you can tell, some of these offenses are not obviously criminal on their face.  You should always contact the Staff Judge Advocate or brigade trial counsel before your initiate court-martial proceedings to obtain advice on how to properly draft charges and specifications alleging violations of both Articles 133 and 134.   Remember, regardless of the level of court-martial, a soldier must still be charged with a offense recognized by the UCMJ to be criminal.  Are there any questions?  OK, let’s move now to the punishment a soldier could potentially receive if convicted. 

3.
Learning Step/Activity 3 - Identify that courts-martial punishment is limited to that stated by law.



Method of instruction:  CO 


Instructor to student ratio is:  IAW with course policy


Time of instruction:  4 min.


Media:  Handout
NOTE:  Distribute Handout 3

The maximum punishment, which may be adjudged, depends primarily on which level of court the accused is tried (Handout 3).

a.
Summary.  The maximum punishment which can be imposed at a summary court may not exceed confinement for one month, hard labor without confinement for 45 days, restriction for two months, forfeiture of two-thirds of one month’s basic pay and reduction to the grade of E-1.  Soldiers in the grades of E-5 through E-9, however, may only be reduced one grade and may not be confined or placed in hard labor without confinement.

b. 
Special. The maximum punishment at a special court-martial is forfeiture of two-thirds basic pay per month for 6 months, confinement for 6 months and reduction to the grade of E-1.  Also, a special court-martial can impose a fine in lieu of a forfeiture, but ordinarily a fine should not be imposed unless the accused has been unjustly enriched as a result of the offenses for which he has been convicted.   In addition, if the General Court-Martial Convening Authority convenes the special court-martial and a punitive discharge is specifically authorized, a bad conduct discharge can also be adjudged against an enlisted accused.  However, commissioned officers may not be dismissed or confined at a special court-martial. 

 
c.

General.  A general court martial can adjudge any sentence authorized by the President of the United States in the Manual for Courts-Martial, including a dishonorable discharge, dismissal, confinement for life or a lesser period, forfeiture of all pay and allowances and, in some cases, death.    Are there any questions concerning the judicial punishment process? 

NOTE:  Check on learning questions and answers

1.  What is the definition of an enumerated offense? Articles 78 through 132 of the UCMJ are commonly referred to as "the enumerated offenses."  These are offenses in which Congress has specifically told the military are criminal and which include elements that the government must prove by proof beyond a reasonable doubt in order to obtain a conviction.  (Learning Objective C, page 25, paragraph 2)

2.  What are the three types of court-martials? There are three types.  They are the  summary, special and general courts-marital.  (Learning Objective C, pages 23-24, paragraphs 2-4)

D.
ENABLING LEARNING OBJECTIVE D 

	NOTE:
	Inform the students of the enabling learning objective requirements.


	Action:
	Identify the Inquiry Process.

	Conditions:
	You are an officer with the responsibility for the

conduct and discipline of soldiers assigned to your 

unit.

	Standard:
	Identify 80% of the key provisions of the Inquiry Process. 


1.
Learning Step/Activity 1 – Identify the preliminary inquiry.



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction:  5 min.


Media:  Viewgraphs

NOTE:  Show Viewgraph 17

A commander is required to conduct a preliminary inquiry when he receives information that a member of the command is (a) accused of a crime or (b) suspected of committing a crime.  This is a preliminary fact-gathering inquiry that is distinct from the more formal requirement of, for example, AR 15-6.  It also is not an Article 32 investigation.  An Article 32 is a formal investigation, conducted after charges are preferred when a commander envisions the possibility of a general court-martial.  Allegations investigated under the preliminary inquiry process can result in an Article 32 investigation at some point – and, for that matter, an AR 15-6 investigation can serve the functions of a preliminary inquiry.  The first two points to remember about the preliminary inquiry is that (a) it is mandatory but (b) it need not take any particular form.

A preliminary inquiry ensures that all crimes will be investigated, but also provides the commander with the flexibility to shape the inquiry to the needs of the unit and his sense of the seriousness of the offense.  A preliminary inquiry, requires that commanders “make or cause to be made a preliminary inquiry into the charges or suspected offenses.”  This means that he can:

· do it himself (a rare instance that is generally unwise, as a commander does not want to be disqualified from his role in adjudicating the case or making recommendations as to disposition),

·  someone to do it (often the logical first step and generally the wisest course of action), or

· enlist experts such as MPI or CID (the obvious first step in serious cases, and a decision that may be made at any stage in the inquiry.

Though the goal of this inquiry is to be flexible and informal, that does not mean that it is casual or that the rules regarding soldiers’ and suspects’ rights do not apply.  Investigators must still follow the applicable Rules for Courts-Martial, especially those involving the rights against self-incrimination (MREs 301-306) and searches and seizures (MREs 311-317).  In determining the scope of an investigation under R.C.M. 303 the commander should consult his judge advocate and make liberal use of professional investigators, including CID and MPI while also consulting appropriate experts such as medical personnel or other technical experts.  The informal inquiry is the preferred method of investigating allegations of homosexual conduct.  When conducting or directing such an inquiry, the commander must ensure that the limitations placed on inquiries and investigations by the DoD Homosexual Conduct Policy guidelines are followed. 
2.
Learning Step/Activity 2 - List the AR 15-6 process.



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction:   5 min.


Media:  Viewgraphs



NOTE:  Show Viewgraph 18

a.  Army Regulation 15-6 provides authority for non-criminal investigations.  These investigations may either be formal boards or may be informal investigations.  A commander at any level can appoint an informal investigation, in which typically one investigating officer determines the facts and makes recommendations for appropriate action.

b.  The 15-6 investigating officer must be a commissioned or warrant officer or GS-13 Department of the Army civilian.  This person is usually selected because he is the best qualified to conduct the investigation and senior to the  individual whose conduct is under investigation or against who adverse findings or recommendations may be made.

c.  Informal investigation proceedings are not open; statements are taken at sessions at which there is no right to be present or to cross examine witnesses, and the rules of evidence do not apply.  Where appropriate, soldiers who are also witnesses will be advised of their rights under Article 31(b), UCMJ, or, for civilian witnesses, the Fifth Amendment rights against self incrimination and counsel.

3.
Learning Step/Activity 3 - List the Article 32, UCMJ process.



Method of Instruction: CO

Instructor to student ratio is 1:16

Time of instruction:  5 min.

Media:  Viewgraphs
NOTE:  Show Viewgraph 19

a.  Article 32, UCMJ, and Rules for Courts-Martial 405 provide authority for the conduct of Article 32 investigations. No charge or specification may be referred to a general court-martial, the highest level of court, without first holding an Article 32 investigation.  Each charge and specification must be thoroughly and impartially.  The purposes of the Article 32 investigation are to inquire into the truth of the charges, consider the form of the charges, and make recommendations as to their disposition.

NOTE:  Show Viewgraph 20

b.  While any court-martial convening authority can do it, the special court-   martial convening authority (typically a Brigade Commander) usually directs the Article 32 investigation.

NOTE:  Show Viewgraph 21

              c.  The appointing authority will appoint the investigating officer.  The 

                 investigating officer must be a commissioned officer or commissioned warrant

                 officer.  There is a preference for field grade officers or officers with legal 

                 training.  The investigating officer serves in a judicial capacity and must be 

                 impartial.  The investigating officer obtains legal advice from an impartial 

                 judge advocate.

NOTE: Show Viewgraph 22 

d.  The accused has the right to attend the hearing, present evidence, and cross-examine witnesses.  The accused can have a military defense counsel or a civilian attorney for representation.  A military defense counsel is provided to the accused free of charge; the accused must pay for a civilian attorney.  Although not required by Army regulation of the Manual for Courts-Martial, the trial counsel will usually attend the investigation and represent the Government.  The appointing authority details a reporter.  The reporter must manually or electronically record testimony and collect physical evidence to create a report of the proceedings.

NOTE:  Show Viewgraph 23

e.  Except for the rules regarding privileges and the rules detailing the use of a victim’s past sexual history, the Military Rules of Evidence do not apply to the Article 32 investigation.   In addition, testimony is taken under oath.  The accused, however, does not have to testify under oath.  During a time of war, statements of unavailable witnesses do not require an oath.

NOTE:  Show Viewgraph 24

f.  The investigating officer must submit a timely report to the appointing authority.  If the accused is in pretrial confinement, the report must be prepared and completed within 8 days after the hearing terminates.  The investigating officer uses DA Form 457 to report findings and recommendations and the accused receives a copy.

NOTE:  Show Viewgraph 25

g.  The accused has five days to object to errors in the report.  The convening authority may take action on the case before the five days have expired.  Normally, failure to object to errors waives the issue.  The convening authority is not bound by the investigating officer’s recommendation.  The convening authority may refer the case to a court-martial, dismiss all or some of the charges, or send the case to a subordinate commander for disposition.
Are there any questions about the preliminary inquiry, 15-6 investigations or the Article 32 investigation?

NOTE:  Check on learning questions and answers

1. What is a preliminary inquiry? The process of an initial investigation conducted by a commander when he receives information that a member of his command is accused of a crime or suspected of committing a crime.  (Learning Objective D, page 29, paragraph 1)

2. What are the accused’s rights at an Article 32 investigation? The accused has the right to attend the hearing, present evidence, cross-examine witnesses, and be represented by counsel. (Learning Objective D, page 32, paragraph 1)

E.
ENABLING LEARNING OBJECTIVE E 

	NOTE:
	Inform the students of the enabling learning objective requirements.


	Action:
	Identify Uniform Code of Military Justice Jurisdiction.

	Conditions:
	You are a leader who has the responsibility for the 

conduct and discipline of soldiers assigned to your 

unit.

	Standard:
	Identify 80% of the key provisions of the Uniform Code of Military Justice Jurisdiction. 


1.
Learning Step/Activity 1 - Identify that courts-martial jurisdiction exists over all persons subject to the Uniform Code of Military Justice.



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction:  2 min.


Media:  None

Criminal jurisdiction is the power of a court to act over people and offenses.  As   service members, we are subject to court-martial jurisdiction.  Before the military can punish a soldier for a crime, the military must have jurisdiction over the offense and over the person.  When you recommend preferral of charges to a court-martial, you should ensure that court-martial jurisdiction exists to try the accused.  If the Army does not have court-martial jurisdiction, the case will be dismissed, most likely in the preliminary stages of the trial.  

The military court-martial authority comes from Article I, Section 8 Clause 14, of the United States Constitution.  This provision gives Congress authority to make rules and regulations for governing the armed forces.  Congress exercised this authority by enacting the Uniformed Code of Military Justice (hereinafter referred to as:  “UCMJ”).  Articles 2 and 3 of the UCMJ are the rules governing court-martial jurisdiction.  In general, courts-martial are courts of special and limited jurisdiction.  This means that courts-martial have limited remedies and can only exercise their powers over a specific class of offenders.  The remedies of  courts-martial are limited to penal or disciplinary remedies, and cannot consist of civil or equitable remedies, such as garnishing one’s wages or imposing monetary damages for pain and suffering.  The specific class of offenders that are subject to courts-martial jurisdiction are those persons subject to the UCMJ.  

Another unique aspect of court-martial jurisdiction is that it applies world-wide.  Unlike state and other federal jurisdictions, the military can exercise its jurisdiction nearly anywhere, not just within the territorial limits of the United States of America.

2.
Learning Step/Activity 2 - Identify the persons who are subject to the Uniform Code of Military Justice.



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction:  2 min.


Media:  Handout
We now know that, in order to exercise courts-martial jurisdiction, there must exist jurisdiction over the offense and over the person.  Both are satisfied by looking to the status of the offender.  If the offender was subject to the UCMJ at the time of the offense and is subject to the UCMJ at the time of trial, then court-martial jurisdiction is satisfied.

NOTE:  Distribute Handout 4

It is important to note that military jurisdiction does not extend to civilians (including dependents) in time of peace.  For example, we cannot exercise court-martial jurisdiction over a dependent spouse or child who engages in misconduct while accompanying the sponsor overseas.  Further, it must be emphasized that court-martial jurisdiction continues over a soldier until issuance of a discharge document, final accounting of pay, and completion of out-processing procedures.  The expiration of a scheduled estimated termination of service (ETS) date is, by itself, insufficient to defeat jurisdiction.   Are there any questions?

F.
ENABLING LEARNING OBJECTIVE F 

	NOTE:
	Inform the students of the enabling learning objective requirements.



	Action:
	Identify restriction procedures.

	Conditions:
	You are a leader with responsibility for the 

conduct and discipline of soldiers assigned to your

unit.

	Standard:
	Identify 80% of the key provisions of the restriction procedures. 


1.
Learning Step/Activity 1 -  List the authority for restriction procedures.



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction:  2 min.


Media:  None.

Authority for Restriction procedures.
R.C.M. 304 and UCMJ articles 9, 10, and 13 set forth the authority and procedures for imposing pretrial restriction upon a soldier.  

Restriction is one of four types of pretrial restraint a soldier may be placed under.  In increasing order of severity the four types of pretrial restraint are: (1) conditions on liberty; (2) restriction; (3) arrest; and (4) confinement.  

Unlike confinement which involves physical restraint, restriction is the moral restraint of a soldier’s movement to a specified area.  For example, a commander could restrict a soldier “to the confines of Fort Swampee,” or “the battalion area to wit, the barracks, mess hall, chapel, and place of duty.”  

The extent of the area to which a commander limits a soldier’s movement will depend upon the totality of the circumstances.  Factors to take into consideration include the nature of the offense and the personality and behavior of the soldier.  Two questions you should ask yourself are whether restriction is necessary to ensure the presence of the soldier while the investigation or trial is pending, and whether restriction is necessary to prevent additional misconduct by the soldier pending the investigation or trial.  You should realize that mere inconvenience to the unit does not justify restriction.  

Unless otherwise indicated, soldiers are expected to perform their regular duties while restricted.  

Note:  One other option available to the commander is “withdrawal of pass privileges.”  Although withdrawal of pass privileges may have the same practical effect as restricting a soldier to the confines of the installation, it is normally not considered restriction.  Commanders should consult their servicing judge advocate for advice in this matter.

Who has authority to order restriction?  It depends on who is being restricted.  Pursuant to RCM 304 (b) and (c);

Restriction of an enlisted soldier may be imposed by any commissioned officer.  This authority may also be delegated to warrant and non-commissioned officers under the officer’s command.  So the company commander may delegate the authority to restrict soldiers to his or her First Sergeant.  A superior authority may limit a subordinate’s authority (for example, the battalion commander may reserve the authority to restrict all soldiers within his or her battalion).

Restriction of an officer may only be done pursuant to a personal order issued by a commander to whose authority the officer is subject.  In other words, if First Lieutenant X of A Company is suspected of an offense, only the company, battalion, brigade or division commander may impose restriction.  

Release from pretrial restriction may be ordered by any person authorized to impose restriction in the first place.

2.
Learning Step/Activity 2 - List the procedures.



Method of instruction:  CO 


Instructor to student ratio is:  IAW with course policy


Time of instruction:  2 min.


Media:  None


Procedures for Ordering Restriction

Prior to ordering restriction of a soldier, the commander must have probable cause, that is, reasonable belief that an offense triable by court-martial has been committed; that the person to be restrained committed it; and restriction is required by the circumstances.

Restriction is imposed by notifying the person orally or in writing that they are under restriction.  RCM 304(d) requires that the soldier be told of the conditions and limits of the restriction.  RCM 304(e) requires that soldiers be informed of the offense(s) for which they are being restricted. 

The restriction order for enlisted soldiers must be delivered personally by the imposing authority or through his or her representative.  In other words, the First Sergeant could inform an enlisted soldier that the commander has ordered that he or she be restricted to the company area.  Officers placed under restriction must be notified personally by the imposing commander, or by some other commissioned officer. 

It is advisable for commanders and others ordering restriction to make written records setting out the exact terms of the restriction for a soldier.  Commanders are also encouraged to have soldiers sign an acknowledgment indicating they have received notice of the terms and limits of their restriction. 

Bear in mind that UCMJ, article 13, and RCM 304(f) prohibit the use of restriction to punish a soldier prior to trial.  Commanders should also remember that the terms of restriction should be no more rigorous than what is necessary to ensure the soldier’s presence or to prevent future misconduct.  

There are three important consequences to keep in mind when deciding whether to restrict a soldier.  First, imposition of restriction starts the 120 day speedy trial clock, even though charges may not yet be preferred.  Second, a soldier is likely to receive some type of administrative credit against the adjudged sentence for each day of restriction.  Finally, if the terms of restriction are so onerous as to constitute restriction the equivalent of confinement the restricted soldier may receive additional administrative credit against the adjudged sentence as punishment against the government.  

Conclusion:  Any type of pretrial restraint, including restriction should be the rule.  In those situations when you are convinced that circumstances warrant restriction, commanders must consult their servicing judge advocate to ensure the proper factors are considered and procedures are followed. 



Are there any questions?

NOTE:  Check on learning question and answers

1.  What must the commander do prior to ordering restriction? Prior to ordering restriction of a soldier, the commander must have probable cause,  that is, a reasonable belief that an offense triable by court-martial has been committed; that the person to be restrained committed it; and restriction is required by the circumstances.  (Learning Objective F, page 37, paragraph 7)

2.  How must the soldier be notified of restriction? Restriction is imposed by notifying the soldiers orally or in writing that they are under restriction.  (Learning Objective F, page 38, paragraph 1) 

3.  What are the three consequences that result when a soldier is placed under restriction? First, imposition of restriction starts the 120 day speedy trial clock, even though charges may not yet be preferred.  Second, soldiers are likely to receive some type of administrative credit against the adjudged sentence for each day they are restricted.  Finally, if the terms of restriction are so onerous as to constitute restriction the equivalent of confinement, the restricted soldier may receive additional administrative credit against the adjudged sentence as punishment against the government.  (Learning Objective F, page 38, paragraph 5)


G.
ENABLING LEARNING OBJECTIVE G 

	NOTE:
	Inform the students of the enabling learning objective requirements.

	
	

	Action:
	Identify search and seizure and apprehension 

procedures.

	Conditions:
	You are a leader who has the responsibility for the 

conduct and discipline of soldiers assigned to your 

unit.

	Standard:
	Identify 80% of the key provisions of the search and seizure and apprehension procedures. 




Method of instruction:  CO


Instructor to student ratio is:  1:16


Time of Instruction:  26 min.

1.
Learning Step/Activity 1 -  List the authority.



Method of instruction:  CO 


Instructor to student ratio is:  IAW with course policy


Time of instruction:   6 min.


Media:  Viewgraphs
NOTE:  Show Viewgraph 26

A common method for military police and CID to investigate crime is to search for and seize evidence and to apprehend those who commit crimes.

The Fourth Amendment of the U.S. Constitution protects individuals from unreasonable searches and seizures, and usually requires that a search or seizure be based on probable cause and a “warrant” (i.e. “authorization” in the Armed Forces).  

The Fourth Amendment applies to soldiers; however, its application reflects a balance between a soldier’s privacy interest and the demands of military necessity and national security.




You must know who can authorize a search or apprehension.

Only three individuals may authorize a search or apprehension:  1) a Commander (and Acting Commander) 2) a Military Judge and 3) a Judge Advocate (JA) appointed as a Military Magistrate.  The power to authorize a search and/or apprehension is given to the commander in the Manual for Courts-Martial, Military Rule of Evidence 315, 316 and Rule for Courts-Martial 302.

As commander, you will be involved in evaluating facts and deciding whether to authorize apprehensions or searches for evidence of crime.  Aside from the military judge or magistrate, only commanders can authorize searches or apprehensions; and this responsibility cannot be delegated.  Whenever possible, contact your JA before authorizing any search or apprehension. 

It is important to know who controls the place to be searched or the person to be apprehended.

NOTE:  Show Viewgraph 27




a)  Authority to search:

On installations worldwide, the commander with authority over the place to be searched may authorize a search of that place.

Off the installation (CONUS), the commander who controls the military property may authorize a search (i.e., military vehicle or equipment).  A commander cannot authorize the search of a soldier’s off-post quarters or personal property.

Off the installation (OCONUS), the commander who controls the military property may authorize a search.  A commander may also authorize a search of off-post quarters or personal property so long as he has authority over the person by treaty or local agreement permits.



b)  Authority to Apprehend



Generally, if there is probable cause to believe a soldier committed an offense, then any commissioned, warrant, petty or noncommissioned officer, or law enforcement official may apprehend the person wherever he may be without need for authorization from a commander, judge or magistrate.




Exception:  When apprehension is made in the home, a warrant or authorization is required.  Apprehension in an on-post “private dwelling” requires authorization from a magistrate or the commander with control over the dwelling, typically the installation or garrison commander.  “Private dwellings” include on-post quarters, BOQ, and BEQ.  Apprehension in an off-post private dwelling requires a warrant from a civilian magistrate or judge.

2.


Learning Step/Activity 2 – List the requirements for conducting a search 

                                        and seizures.




Method of instruction: CO 



Instructor to student ratio is: 1: 16


Time of instruction: 7 min.



Media:  Viewgraphs

NOTE:  Show Viewgraph 28

Now that we have covered who can authorize a search or apprehension and under what authority, lets turn our attention to actual steps you must take as a commander to comply with the constitution when authorizing a search or apprehension.




Probable Cause.

When a request comes to you for a search or apprehension authorization you must first determine whether you have probable cause.

We define probable cause (PC) for apprehension as:  a reasonable belief that the person to be apprehended is committing or has committed a crime.

We define probable cause to search as:  a reasonable belief that items connected to criminal conduct are located in the place or on the person to be searched.

Whether the belief is reasonable is tested under the totality of the circumstances.  That is, taken all the information available about the person or items sought, is it reasonable to believe that the person committed the offense or that the items sought will be found in the place to be searched.



It is helpful to ask three questions:



What is where, and when was it seen (information must 





be fresh, not stale)?



How do you know the evidence is there?



Why should I believe the informant (if there is one).

Your answer to these questions will dictate whether you have PC.  Keep in mind that generally, an anonymous tip does not, by itself amount to probable cause.



Neutral and Detached.

When evaluating whether you have PC and making your decision, the commander must be neutral and detached.  When you authorize an apprehension or search, you are acting in a judicial capacity and must, therefore, be fair and impartial in your decision.  You are determining whether to authorize the search of a particular place or thing for evidence of a crime.  You base your decision on information gathered for you, not by you.  If you are actively involved in the investigation, even if you make a legally sufficient probable cause determination, the evidence may be inadmissible.  You cannot, by law, act as both investigator and judge.



Searches that don’t require the Commander’s Authorization.

There are many circumstances where a commander’s authorization is not required in order to conduct a search.

NOTE:  Show Viewgraph 29

Consent is one of the most common types.  When the command would like to search for evidence of a crime, it may simply ask for the consent of the person exercising control over the area, property or person to be searched.  As a result the commander need not authorize the search.  Note also that with a consent search, the government also need not have probable cause.  Obtaining consent is often attempted when the government realizes it has no probable cause but is still interested in searching the area.

To be lawful, the consent must be voluntary, that is, freely given.  This is reviewed under a totality of the circumstances test.  Furthermore, the consent may be partial or limited, that is, the search may be restricted to a certain area or thing.

Furthermore, the search may not exceed the scope of the consent and consent may be withdrawn at any time and if this happens the search must stop immediately.

Another type of search that doesn’t require authorization is a search incident to apprehension.  Any person who has been properly apprehended may be searched to ensure the safety of the apprehending official and others, and to prevent destruction of evidence.  You may search the person himself, any packages or bags he may be carrying, and the area within his arms’ reach.  If apprehended in an automobile, you may search the entire passenger compartment.

One other type of search is called a search under exigent circumstances.  A search authorization is not required where the delay involved in obtaining the authorization would likely result in the removal, destruction or concealment of the evidence sought.  For example, the staff duty officer, who while walking through the barracks smells marijuana smoke coming from beneath a door, may enter the room, apprehend the occupants, search their persons, seize any items in plain view and only then stop and seek authorization to search the rest of the room.  What is key to remember in this example is that if the officer or NCO was to wait and get authorization, evidence would be destroyed or lost.  When this is the case, no authorization is required.  Action to prevent this loss or destruction can be immediately taken.



Mechanics.

We may now assume you have not only PC and authority over the person or place but also that you are a neutral and detached commander.  

1)
As the information comes to you, you may, but are not required to take this information under oath.

2)  
A memorandum, typically known as an affidavit, listing the information presented for your consideration is also recommended but not required.




3)After evaluating the information, the search or apprehension authorization can be issued.  It can be given verbally, but written authorization is preferred.  In your authorization you must specify the place to be searched and the thing(s) or person to be seized.

3.
Learning Step/Activity 3 – List the chain of custody.



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction:  5 min.


Media:  Handout
NOTE:  Distribute Handout 5

After execution of an authorization to search, it may be necessary to account for items seized during the search pursuant to your authorization.  This is a simple but important process.  If the item(s) seized is evidence of a crime, it may be necessary to use the evidence later in a criminal trial.  In a criminal trial, before evidence is admitted, it must be shown that the evidence is what you claim it is (drugs seized from PVT Smith’s room) and that they are in the same condition as when seized.  To do this, we create a Chain of Custody (CofC).  A CofC simply lists the item(s) seized, and who is in control of the item until offered at trial.  When you seize an item of evidence you should ordinarily deliver the evidence to military police investigators or CID agents who will begin a chain of custody form.  If this is not done, you should create a chain of custody yourself using DA Form 4137, Chain of Custody Document.

4.
Learning Step/Activity 4 – List the inspection procedures.



Method of instruction:  CO 


Instructor to student ratio is:  1:16


Time of instruction:  8 min.


Media:  Viewgraphs
NOTE:  Show Viewgraph 30

The Fourth Amendment does not restrict a commander’s authority to order administrative inspections.  Neither probable cause nor a search authorization is required to order an inspection.  Inspections are not considered “searches” in a legal sense.  They are, instead, examinations ordered by a commander, the primary purpose of which is to determine and ensure security, military fitness, or good order and discipline.  These are all administrative reasons to inspect.  With this in mind, an inspection is not an examination designed to collect evidence of a crime for which we hope to prosecute.  The commander-in-chief has, therefore, given commanders broad powers to inspect soldiers for fitness without probable cause, that is, you may inspect and intrude into private areas without probable cause so long as your purpose is administrative - fitness to fight.  If, however, the inspection “smells” like a search, that is, you use your inspection authority to mask a search, the commander-in-chief presumes the inspection is really a search and it is unlawful because it is typically not based on PC.



  An inspection “smells” like a search when any one of three things happen:

1)  the inspection immediately followed the report that someone had committed    an offense and the inspection was not previously scheduled.   OR



 2)  certain individuals in a unit are targeted for inspection.  OR

3)  soldiers are subjected to substantially different intrusions (some are patted    down and some are strip searched.)

If any one of these three triggers are present in an inspection, and a soldier objects based on this ground, then the government must prove at trial, by clear and convincing evidence, that the commander’s primary purpose was, in fact, administrative, and not for purposes of prosecution.

This means the commander must be able to testify truthfully, under oath, that his primary purpose was to ensure his soldiers could drive the tank safely, operate the forklift without a mishap, work on aircraft without danger to pilots, or put rounds downrange on target.

If the government can convince the court that the commander’s primary purpose was administrative by clear and convincing evidence, then the evidence is admissible.

NOTE:  Show Viewgraph 31




Key points to Remember:

1)
Be able to articulate what you are doing and why you are doing it, that is, your primary purpose.

2)
Tailor the scope of the inspection to your primary purpose; make it   no more intrusive than necessary to accomplish the primary purpose.

3)
Limit the discretion of the individuals actually conducting the inspection.  Clarify what is and is not subject to inspection; ensure all soldiers inspected are treated equally; issue clear procedures to follow in the event contraband is found.




4)
Consider scheduled inspections.
NOTE:  Check on learning questions and answers

1.  What is probable cause? Probable cause for apprehension is a reasonable belief that the person to be apprehended is committing or has committed a crime.  Probable cause to search is a reasonable belief that items connected to criminal misconduct are located in the place or on the person to be searched.  (Learning Objective G, page 42, paragraph 3 and 4)

2.  What does it mean to be neutral and detached? When evaluating whether    probable cause exists and in making the decision, the commander must be neutral and detached.  When the commander authorizes an apprehension or search, he is acting in a judicial capacity and must therefore be fair and impartial in the decision.  (Learning Objective G, page 43, paragraph 2)

3.  What is a search incident to apprehension? Any person who has been properly apprehended may be searched to ensure the safety of the apprehending official and others, and to prevent destruction of evidence.  You may search the person himself, any packages or bags he may be carrying, and the area within his arms' reach.  If apprehended in an automobile, you may search the entire passenger compartment.  (Learning Objective G, page 43, paragraph 7)

4.  What is an inspection? Inspections are not considered "searches" in a legal sense.  They are, instead, examinations ordered by a commander, the primary purpose of which is to determine and ensure security, military fitness, or good order and discipline of a unit.  (Learning Objective G, page 46, paragraph 1)

H.
ENABLING LEARNING OBJECTIVE H
	NOTE:
	Inform the students of the enabling learning objective requirements.


	Action:
	Identify acts that constitute unlawful command

influence.

	Conditions:
	You are a leader with the responsibility for the 

conduct and discipline of soldiers assigned to your

unit.

	Standard:
	Identify 80% of the acts that constitute unlawful command influence. 


1.
Learning Step/Activity 1 -  List the definition of unlawful command influence.



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction: 2 min.


Media:  None



Unlawful command influence has been called “the mortal enemy of military justice” and it is certainly the scourge of a system that requires commander involvement at all levels and in every disciplinary action that can be taken against a soldier.  It is defined as the unlawful assertion of authority that interferes with the fair and just administration of military justice under the UCMJ.

Article 37, UCMJ, was written into the Uniform Code of Military Justice to ensure that commanders did not unlawfully influence the disposition of charges or otherwise poison the justice process.  It acknowledges that commanders do have a wide range of authority in the military justice arena but requires that they act with discretion and independence when enforcing good order and discipline.  Most of all in this area commanders must remember that they are at times judicial authorities and that some of the judgements and practices on which they rely in the operational setting are inappropriate or counter-productive to the fair administration of justice under the UCMJ.




There are three populations that commanders should keep in mind when considering whether their conduct has the potential to unlawfully influence the judicial process: subordinate commanders, court-martial panel members, and potential witnesses.  Subordinate commanders are required to make independent recommendations regarding the disposition of cases or to make the decisions to dispose of them at their levels, as the Manual for Courts-Martial requires that all cases be disposed of at the lowest appropriate level.

2.
Learning Step/Activity 2 - List the acts that constitute unlawful command influence.



Method of instruction:  CO 


Instructor to student ratio is:  1:16


  Time of instruction:  2 min. 



   Media:  Handout


NOTE:  Distribute Handout 6

One way to check one’s knowledge in this area is to examine the “10 Commandments of Unlawful Command Influence”:

I. The Commander May Not Order a Subordinate to Dispose of a Case in a Certain Way.  The UCMJ, the Rules for Courts-Martial and the traditions of our system require that each commander makes an independent decision regarding disposition of charges.  This ranges from doing nothing to administering punishment he is empowered to impose, to making recommendations for disposition to superior officers.  A senior officer may not require a subordinate to dispose of a case in a certain way.  When a senior feels strongly about a case or type of cases, he may withhold or withdraw the subordinate’s authority to act in that case.  When such action is contemplated, you should consult R.C.M. 306 and 401 and your judge advocate.

II. The Commander Must Not Have an Inflexible Policy on Disposition or Punishment.  In the military we don’t have the kinds of “sentencing guidelines” that many of our civilian counterparts struggle with.  One of the great strengths of our system is the individualized discipline we offer.  Commanders should weight the factors listed in the discussion to R.C.M. 306 when determining the appropriate disposition of a case for this soldier under these circumstances.  There can be no templates.

III. The Commander, If Accuser, May Not Refer the Case.  A victim of a crime is generally not the best person to determine how a case will be disposed of – he is too close to the offense and less likely to be objective.  If a commander is a victim, unduly close to the victim, or feels so strongly about a case that he is very personally engaged, then he should not refer the case.  The UCMJ disqualifies a convening authority who has an “other than official interest” in a case.  It is not wrong to have such an interest – it simply means that the commander should disqualify himself and kick the case up to the next level for disposition.


IV. The Commander May Neither Select nor Remove Court Members in Order to Obtain a Particular Result in a Particular Trial.  When choosing panel members (a jury) the commander is required to apply the criteria of Article 25 of the UCMJ and no others.  These criteria are: AGE, EDUCATION, EXPERIENCE, TRAINING, LENGTH OF SERVICE and JUDICIAL TEMPERAMENT.  Once a convening authority has picked a panel, he may not “un-pick” it or “fire the jury” just because he is unhappy with the results.  If a panel member has not affirmatively disqualified himself (e.g., by being arrested for a crime while sitting on a panel), the member should sit until the normal exhaustion of a panel.  It is unlawful to replace a panel because of dissatisfaction with the findings or sentence it returns.

V. No Outside Pressures May Be Placed on the Judge or Court Members to Arrive at a Particular Decision.  This is a simple absolute.  Judges and panel members take oaths to cast their votes based on the evidence they hear.  Commanders should not communicate at any time with panel members about anything that transpires in the courtroom.  In addition, they should not communicate their views or “philosophy” to members or potential members.  Judges are absolutely independent and commanders may not communicate with them on matters that transpire in the courtroom.

VI. Witnesses May Not Be Intimidated or Discouraged From Testifying.  If there is a “most important” area regarding command influence, this is it.  Most anything a commander says or does can “influence” his subordinates.  There is a wide range of lawful influence, including exhorting subordinates to obey the law, noting behavior that is especially harmful to the mission, and publicizing concluded disciplinary actions.  Commanders must, however, be careful when talking about offenses not to characterize offenses or offenders in such a way that witnesses might be intimidated from testifying in favor of a fellow soldier or will “pull their punches” and testify with less force or candor because of a fear that the command will judge or punish them.  When planning to make or publish discipline-related remarks commanders should consult their judge advocates to ensure that they are not saying things that might intimidate witnesses – and rely on their judge advocates to help them find a way to communicate the message in an equally forceful but lawful manner.

VII. The Court Decides Punishment.  An Accused May Not Be Punished Before Trial.  This commandment is an example of how imprecise a term “command influence” is and how “unlawful command control” or “actions that interfere with justice” might be more appropriate.  At any rate, a commander may not place sanctions or restrictions on soldiers before trial.  This is because (a) our system does not administer punishment without due process in a court of law, and (b) to punish someone before hand – e.g. requiring an apology or berating the individual in front of a formation or before peers – sends a message to the three populations we talked about (potential jurors, potential witnesses) that might “chill” their involvement in a case and produce poor justice.

VIII. Recognize that Subordinates and Staff May “Commit” Command Influence That Will Be Attributed to the Commander, Regardless of His Knowledge or Intentions.  All soldiers must recognize that “command influence is not just for commanders.”  If a subordinate reasonably perceives that the words of some senior person – especially XOs and senior enlisted soldiers – reflect the intent of the commander, then courts will interpret those words as though the commander spoke them.  This means that commanders must make clear that they alone will be the source of statements on discipline and that subordinates may not “free lance” or address disciplinary issues without their express permission.  It also counsels commanders that they may not engineer an “end run” around the command influence problem by allowing others to say or do things that the commander may not say or do – in any event, it will be attributed to the commander.

IX. The Commander May Not Have an Inflexible Attitude Towards Clemency.  After trial, a commander has absolute authority to approve the findings and sentence as adjudged or to approve any lesser findings or sentence (he may never make findings or sentence harsher, neither may he send a case back to the panel to reconsider its findings or sentence).  When doing so, a commander is required to consider defense clemency submissions.  Each case must be evaluated on its own merits and the commander must not have an absolute rule – again, a template – that predetermines whether or under what circumstances he will grant clemency.

X. If a Mistake is Made, Raise the Issue Immediately.  Nothing is truer in this area than the fact that courts understand the commanders make mistakes, often in good faith.  When a problem is raised and fixed, before or during trial, the chances are immeasurably greater that on appeal the courts will find that mistakes were made but that the command, in consultation with its judge advocates, took timely, targeted, and appropriate action to “un-do” the command influence and ensure that the proceeding was free from improper influence.
Remember in this area that the rules are designed to ensure that commanders are more effective, not to unduly tie their hands and certainly not to hamper their effectiveness.  The UCMJ is a justice-based system that depends on the faith of “good soldiers” for its effectiveness.  When a system is not only fair but accurately perceived to be fair (which might also mean, at times, inefficient and frustrating), it is a more effective instrument of good order and discipline and undergirds a more effective fighting force.  Any questions?

NOTE:  Check on learning questions and answers

1. What are the 10 commandments of Unlawful Command Influence? (Learning Objective H, pages 50-53)  

The Commander May Not Order A Subordinate To Dispose Of A case in A Certain Way.  

The Commander Must Not Have An Inflexible Policy on Disposition or Punishment.

The Commander, If Accuser, May Not Refer the Case.

The Commander May Neither Select nor Remove Court Members in Order to Obtain a Particular Result in a Particular Trial.

No Outside Pressures May Be Placed on the Judge or Court Members to Arrive at a Particular Decision.

Witnesses May Not Be Intimidated or Discouraged from Testifying.

The Court Decides Punishment. An Accused Cannot Be Punished Before Trial.

Recognize That Subordinates and Staff May "Commit" Command Influence that will be Attributed to the Commander, Regardless of his Knowledge or Intentions.

The Commander May Not Have an Inflexible Attitude Towards Clemency.

If a Mistake is Made, Raise the Issue Immediately.

I.
ENABLING LEARNING OBJECTIVE I 

	NOTE:
	Inform the students of the enabling learning objective requirements.


	Action:
	Identify legal implications of the homosexual policy.

	Conditions:
	You are a leader with the responsibility for the 

conduct and discipline of soldiers assigned to your

unit.

	Standard:
	Identify 80% of the key provisions of the legal implications of the homosexual policy.


1.
Learning Step/Activity 1 -  List the key elements of the homosexual policy.



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction:  4 min.


Media:  Viewgraphs



NOTE:  Show Viewgraph 32

a.  Conduct.  The key to understanding DoD policy on homosexual conduct is to remember that it focuses on homosexual conduct (what a soldier does or says) not on sexual orientation alone (how a soldier feels about himself or herself as a heterosexual (“straight”) or homosexual (“gay” or “lesbian”) or bisexual (sexually attracted to both genders)).  
b.  “SAM.”  The easiest way to remember the key features of the DoD policy on homosexual conduct is to remember the acronym “SAM.”  “SAM” stands for Statements – Acts – Marriages.  
(1)  Statements.  We’ll take action to separate a soldier who says he or she is gay, or a lesbian, or has a homosexual orientation, because the law says it’s reasonable to presume that someone who says he or she has such an orientation will act on that orientation.  There’s a special rule about statements that we’ll discuss later.

(2)  Acts.  We’ll take action to separate a soldier who performs a homosexual act.  

(a)  A homosexual sex act is any bodily contact, actively taken or passively permitted, between members of the same sex, for the purpose of satisfying sexual desire.  It does not require any particular form of intercourse or penetration.

(b)  A homosexual act also includes any bodily contact that a reasonable person would understand to demonstrate a likelihood that the person will engage in homosexual acts.  Depending on the circumstances, this could include hand-holding, kissing, or “slow” dancing with a member of the same sex. 

(3)  Marriage.  We’ll take action to separate a soldier who marries or tries to marry a person of the same biological gender (a male soldier who marries or tries to marry another man, or a female soldier who marries or tries to marry another woman).

c.  Special Rule About Statements.  As previously stated, a soldier who says that he or she is homosexual (i.e., “I’m gay,” or “I’m a lesbian,” or “I have a homosexual orientation,” or similar such language) will normally be processed for separation, because it’s reasonable to presume that someone who says that he or she has such an orientation will act on the orientation and engage in a homosexual act.  In some instances, however, the commander may believe that the soldier is making the statement to avoid deployment, hazardous duty or to void an enlistment.  When making that determination, the commander can consider other evidence available at the time the soldier made the statement.  He can also consider any evidence acquired from the limited inquiry into the statement allowed by the DoD Homosexual Conduct Policy.  Based upon this evidence the commander could determine that the statement does not constitute credible information and choose to not initiate separation proceedings. When separation is initiated a soldier may attempt to convince the separation board that despite having made a statement about homosexual orientation, the soldier will not engage in homosexual acts.  If the soldier can convince the separation board that he or she will not engage in homosexual acts, the board can choose to recommend that the soldier be retained in the Army. 
2.
Learning Step/Activity 2 –Homosexual conduct Inquiries.



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction:  4 min.


Media:  Viewgraphs



NOTE:  Show Viewgraph 33

a.  First, leaders need to understand the DoD policy on homosexual conduct.  Leaders must remember that the policy is conduct based:  it focuses on what a soldier does or says, not on the soldier’s orientation alone.  

b.  Leaders need to know when to initiate an inquiry, and when not to do so.

(1)  Only commanders can initiate fact finding inquiries into homosexual conduct; subordinate leaders should direct questions and report grounds for separation to their commanders. 

(2)  Commanders should conduct an inquiry into any credible evidence of a basis for discharge.  The bases for discharge are easy to remember:  think, once again, of the acronym “SAM”:  Statement – Act – Marriage.  What’s credible evidence?  Any information, considering its source and the surrounding circumstances, that supports a reasonable belief that there’s a basis for discharge.  

(3)  Commanders should not investigate (or take other action) when there is NO credible evidence of a basis for discharge.  Examples of NO credible evidence include:

(a)  Mere suspicion of homosexual conduct, without any credible evidence.

(b)  Other people’s opinions or rumors about a soldier’s homosexual orientation, when the opinion or rumor is not based on factual evidence of a basis for discharge.

(c)  The fact that a soldier reads a homosexual publication or goes to a homosexual bar.

(4)  Commanders who have credible evidence of a basis for discharge should consult with their staff judge advocate for guidance in conducting the inquiry.

(5)  Leaders shall not ask, and soldiers shall not be required to reveal, whether a soldier is heterosexual, homosexual, or bisexual.
(6)  Informal inquiries are preferred.  CID or MPI should usually not investigate to determine whether homosexual conduct took place.

(7)  When interviewing a soldier believed to have committed homosexual conduct, the homosexual conduct policy should be explained to the soldier before questioning.  The interviewer will begin the interview by informing the soldier of his or her rights under Article 31, UCMJ.  If the soldier doesn’t want to make a statement, the interviewer will not ask further questions.

(8)  An interviewer shall not ask, and a soldier shall not be required to reveal, whether a soldier is heterosexual, homosexual, or bisexual (for example, you cannot ask:  “Are you homosexual?” or “Are you gay?”).  Inquires should focus on the conduct or statements that gave rise to the inquiry.

(9)  If the inquiry is only about a statement (e.g., “I am gay”) the soldier has admittedly made, and the soldier does not contest separation, in most cases no further investigation is required.  If a commander wishes to inquire further to determine whether the statement is credible, i.e. if he suspects the soldier made the statement to avoid a service obligation or deployment, the commander may further inquire, in the following manner:


(a)  If the soldier is to be interviewed about the statement, he or she must first be read his or her rights under Article 31, UCMJ.


(b)  The soldier can then be asked if he or she has committed, or attempted to commit, homosexual acts.  The soldier may be asked if he or she intends to commit homosexual acts in the future.  The soldier may be asked why he or she made the statement and what the statement meant.


(c)  Members of the soldier’s supervisory chain-of-command may be questioned.  Other persons suggested by the soldier in the interview may also be questioned.

NOTE:  Show Viewgraph 34


(d)  Any inquiry beyond steps a – c above is considered a “substantial investigation” requiring approval from DA level.  Consult your Staff Judge Advocate for further guidance.

(10)  Statements made by a soldier to certain individuals (e.g., chaplains, attorneys, spouses) may be considered confidential.  Consult your legal advisor for guidance any time you have questions about possible confidential statements.

(11)  If you take any of the following actions, you violate the homosexual  policy:

(a)  If not a commander, you initiate an inquiry.

(b)  Accuse a soldier of violating the homosexual conduct policy based on:  

(i)  Suspicion without credible evidence;

(ii)  Rumors;

(iii)  Observing a soldier with homosexual materials or in certain locations (e.g., gay bars).

(c)  Require a soldier to reveal his or her sexual orientation.

(d)  Initiate a substantial investigation without prior DA approval.


3.
Learning Step/Activity 3 – State guidance if a soldier believes he or she is being harassed or threatened because of a perceived sexual orientation.



Method of instruction:  CO 


Instructor to student ratio is:  IAW with course policy


Time of instruction:  4 min.


Media:  Viewgraphs


NOTE:  Show Viewgraph 35

A soldier who is being threatened or harassed because he or she is perceived to be homosexual should seek out the chain-of-command, or alternatively, the chaplain, IG, or a JAG legal assistance attorney.

a.
Don’t Investigate a Harassed Soldier.  If a soldier is being harassed or threatened because the soldier is said or perceived to be homosexual, the harassment or threat is not enough by itself to justify investigating the harassed/threatened soldier for homosexual conduct.  You should investigate the soldiers allegedly harassing others.  The restrictions that apply to the harassed soldier do not apply to those soldiers allegedly committing the harassment.
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b.
There must be credible information apart from harassment.  A commander still needs credible information apart from any threat or harassment to justify an inquiry into homosexual conduct.  

c.
When investigating harassment, don’t ask about soldier’s orientation/conduct.  When investigating a threat or harassment, don’t investigate the threatened/harassed soldier’s sexual orientation or whether he or she committed homosexual conduct.  Focus on the harassment or threat itself.
d.
If you get credible information during the harassment investigation, carefully review it.  The information must be credible, apart from the harassment or threat.  Receiving this information does not stop the requirement to investigate and take appropriate action against any harasser.

NOTE:  Show Viewgraph 37

e.
Soldiers being harassed/threatened should seek out their chain-of-command.  Soldiers who are being harassed or threatened because they are perceived to be homosexual should seek their chain-of-command for assistance.  They should understand that reporting harassment or threats does not support an investigation into whether they have committed homosexual conduct.  The command cannot make harassment stop if it is not reported.  Commanders must adequately address reported instances of harassment, to include initiating commander’s inquiries under R.C.M. 303, or referring the case to MPI or CID for investigation of the individuals committing the harassment.  Soldiers who are being harassed must know that they will not be investigated regarding their sexual orientation as a result of telling the chain of commander about the harassment.

J.
ENABLING LEARNING OBJECTIVE J 

	NOTE:
	Inform the students of the enabling learning objective requirements.


	Action:
	Identify prohibition against membership and 

Participation in extremist organizations.

	Conditions:
	You are a leader who has the responsibility for the 

conduct and discipline of soldiers assigned to your 

unit.

	Standard:
	Identify 80% of the prohibition against membership and participation in extremist organizations. 


1.
Learning Step/Activity 1 -  List the key elements of the Army’s policy.



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction:  5 min.


Media:  Viewgraphs



NOTE:  Show Viewgraph 38

a. Army policy provides equal opportunity and treatment for all soldiers without regard to race, color, religion, sex, or national origin.  Enforcement of equal opportunity is vital to unit cohesion and morale and essential to mission accomplishment.  Participation in extremist organizations or activities is inconsistent with military service and must be rejected by military personnel.

NOTE:  Show Viewgraph 39

b.   What is extremism?  Extremist organizations and activities advocate racial, gender, or ethnic hatred or intolerance; advocate, create, or engage in illegal discrimination based on race, color, sex, religion, or national origin; or advocate the use of or use force or violence or unlawful means to deprive individuals of their constitutional or legal rights.

c.  In addition to activities specifically prohibited by AR 600-20, commanders have the authority to prohibit military personnel from engaging in or participating in activities that the commander determines will adversely affect good order and discipline or morale within the command.  This includes the authority to remove symbols, flags, posters, or other displays from barracks, to place areas or activities off-limits, or to order soldiers not to participate in those activities that are contrary to good order and discipline or morale of the unit or pose a threat to health, safety, and security of military personnel or a military installation.
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d.  Even if a specific activity is not prohibited, any soldier involvement with or in an extremist organization or activity, such as membership, receipt of literature, or presence at an event, could threaten the good order and discipline of a unit.  In these cases, where soldier involvement does not violate a specific prohibition, commanders must take positive action to educate soldiers and put them on notice of the potential adverse effects that their involvement may have on good order and discipline in the unit and on their careers.  The actions include:

(1) Educating soldiers on the Army’s equal opportunity policy;

(2) Advising soldiers that any participation in extremist organizations or activities will be taken into consideration when evaluating overall performance (to include remarks on evaluations reports) and when selections for positions of leadership and responsibility are made;

(3) Removal of security clearance, where appropriate;

(4) Reclassification or bar to reenlistment, where appropriate.
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2.
Learning Step/Activity 2 - List acts that violate the Army’s policy.



Method of instruction:  CO 


Instructor to student ratio is:  1:16

Time of instruction:  5 min.


Media:  Viewgraphs



NOTE:  Show Viewgraph 42

a.  Soldiers are prohibited from the following actions in support of extremist organizations or activities:

    


 (1)  Participating in a public demonstration or rally;

(2)  Attending a meeting or activity with knowledge that the meeting or activity involves an extremist cause when on duty, when in uniform, when in a foreign country (either on or off duty or in uniform), when it constitutes a breach of law and order, when violence is likely to result, or when in violation of off-limits sanctions or a commander’s order;

   


(3)  Fund raising;

(4)  Recruiting or training members (including encouraging other soldiers to join);

(5)  Creating, organizing, or taking a visible leadership role in such an organization or activity;

(6) Distributing literature on or off a military installation the primary purpose and content of which concerns advocacy or support of extremist causes, organizations, or activities and it appears that the literature presents a clear danger to the loyalty, discipline, or morale of military personnel or the distribution would materially interfere with the accomplishment of a military mission.

c.   Penalties for violations of these prohibitions include the full range of criminal and administrative sanctions.  

NOTE:  Check on learning questions and answers

1.  What is the key to understanding DoD policy on homosexuality? The key to understanding DoD policy on homosexual conduct is to remember that it focuses on homosexual conduct (what a soldier does or says) not on sexual orientation alone (how a soldier feels about himself or herself as a heterosexual ("straight") or homosexual ("gay" or "lesbian" ) or bisexual (sexually attracted to both genders)).  The easiest way to remember the key features of the DoD policy on homosexual conduct is to remember "SAM."  "SAM" stands for Statements-Acts-Marriages.  (Learning Objective I, page 55, paragraph 1)

2.  What are some of the ways to violate the DoD homosexuality policy? You have violated the DoD policy on homosexuality if: 1) You are not a commander and you initiate an investigation, 2) You accuse a soldier without credible evidence, or 3)  You require a soldier to reveal their sexual orientation.  (Learning Objective I, pages 58-59, paragraphs 1-5)

3.  What is an extremist organization? Extremists organizations and activities advocate racial, gender, or ethnic hatred or intolerance; advocate, create, or engage in illegal discrimination based on race, color, sex, religion, or national origin; or advocate the use of or use force or violence or unlawful means to deprive individuals of their constitutional or legal rights.  (Learning Objective J, page 60, paragraph 2)

4.  What are some of the prohibited types of conduct with respect to extremist organizations?  Soldiers are prohibited from participating in a public rally or demonstration; attending a meeting in or activity with knowledge that the meeting or activity involves an extremist cause when on duty, when in uniform, when in a foreign country, when it constitutes a breach of law and order, when violence is likely to result, or when in violation of off-limits sanctions or a commander's order;  fund raising for an extremist organization; recruiting or training members; creating, organizing, or taking a visible leadership role in such an organization or activity, and distributing literature on or off a military installation. (Learning Objective J, page 62)

K.
ENABLING LEARNING OBJECTIVE K 

	NOTE:
	Inform the students of the enabling learning objective requirements.


	Action:
	Identify hazing prohibitions

	Conditions:
	You are a leader who has the responsibility for the 

conduct and discipline of soldiers assigned to your

 unit.

	Standard:
	Identify 80% of the key provisions of the hazing prohibitions. 



1.
Learning Step/Activity 1 - List the definition of hazing.



Method of instruction:  CO 


Instructor to student ratio is: 1:16

Time of instruction:  5 min.


Media:  Viewgraph



NOTE:  Show Viewgraph 43



a.  Military law and regulations are designed to create and maintain an environment that encourages personal development and teamwork, while protecting the dignity of individual soldiers.  Certain customs, such as initiation ceremonies for new members of a military organization, may be contrary to these goals.  In recognition of the destructive tendencies of some initiation ceremonies and other customs, hazing is now prohibited by Department of Defense (DoD) policy, local general regulations, and other directives.  Some forms of hazing may also violate one or more articles of the Uniform Code of Military Justice (UCMJ) and warrant a court-martial or punishment under Article 15.  



b.  The prohibition against hazing does not prevent all customary ceremonies in the military organization.  Rather, it serves as a reasonable limit on the kind of activities that are permitted.  All events which commemorate and instill customs and traditions of military service should be conducted with the highest degree of professionalism and dignity.  You must understand these prohibitions in order to maintain the proper environment within your organization and to take prompt, appropriate action in the event of violations of the policy.


c.  Hazing is broadly defined as any conduct by a service member or members, regardless of rank, that is cruel, abusive, humiliating, oppressive, demeaning or harmful to another service member, regardless of rank.  Soliciting, commanding, or coercing another to perpetrate such activity is also considered hazing.  Hazing need not involve physical contact; it can be strictly verbal or psychological in nature.  Actual or implied consent to acts of hazing is no excuse, although it may serve as a defense to some criminal offenses related to hazing.  Hazing is prohibited by DoD policy.  This policy is implemented by local regulations.  You should contact your SJA office to determine the scope of local rules.  Violations of these regulations and directives may be punishable under Article 92, UCMJ.


d.  In addition to the restrictions contained in hazing regulations, the UCMJ defines a variety of criminal offenses which may occur in a hazing incident.  Some of the offenses that may occur in a hazing incident include: disrespect toward a superior commissioned officer (Art. 89); assaulting a superior commissioned officer (Art. 90); disrespect toward a warrant officer or noncommissioned officer (Art. 91); cruelty and maltreatment of a subordinate (Art. 93); assault or battery (Art. 128); and indecent assault (Art. 134).  These and other potential offenses are defined in the Manual for Courts-Martial.  You should consult your supporting JAG officer if you suspect that a criminal offense has been committed.

2.
Learning Step/Activity 2 - List acts that constitute hazing.



Method of instruction:  CO 


Instructor to student ratio is: 1:16

Time of instruction: 5 min.


Media:  Viewgraph



NOTE:  Show Viewgraph 44

a.  Hazing may take a wide variety of forms and arise in a wide variety of situations.  Hazing may include, but is not limited to, the following conduct:  abusive or harmful practical jokes; branding; tattooing; shaving; body painting; “blood wings” ceremonies; forced consumption of alcohol or any other substance.  

b.  Hazing is typically associated with initiation ceremonies and other “rites of passage.”  Such activities, if not cruel or abusive, and if properly supervised and authorized by the chain of command, can be effective leadership methods to instill esprit de corps and unit loyalty.  Any such activity should be strictly scrutinized by the chain of command to ensure that the dignity and respect of all participants are maintained, while preserving historical customs and traditions.  Consult local regulations concerning specific restrictions.

c.  Hazing does not include authorized training or operational activities. Administrative corrective training or instruction, authorized physical training, and other similar command authorized activities are not prohibited by the hazing policy.

d.  As a commander you are responsible for the morale and discipline of all personnel under your command.  You must ensure that all subordinates comply with the UCMJ and the policy against hazing.  This implies two duties.  First, you must ensure that all members of your command fully understand the policy concerning hazing.  Second, you must promptly investigate any reported hazing incident and take appropriate action when violations of regulations or the UCMJ occur.  Your supporting JAG office will assist you in these tasks.  Are there any questions? 

	
	

	SECTION IV.
	SUMMARY

	
	


	Review/

Summarize 

Lesson

	During this block of instruction, we have examined many elements of the administration of military justice at the unit level.  We began by identifying the key elements of judicial punishment process and the leader’s role in the judicial process.  Next, we discussed the preliminary inquiry process and the role of the Article 32 and Army Regulation 15-6 in investigating alleged acts of misconduct.  We also discussed searches and seizures, inspections, Article 31 (b) rights and the authority of a commander to place a soldier on restriction.  We addressed the 10 Commandments of unlawful command influence.  We covered your role in the administration of nonjudicial punishment and the rights of a soldier in this proceeding.  We identified the legal implications of the DoD homosexual policy, and the prohibitions against membership and participation in extremist organizations.  Finally, we covered the definition of hazing and the various acts that constitute hazing.

	
	

	
	

	NOTE:
	Make sure you repeat the terminal learning objective of the lesson.

	
	

	NOTE:
	Determine if students have learned the material presented by soliciting student questions and explanations.  Ask the students questions and correct misunderstandings.

	
	

	
	

	SECTION V.
	STUDENT EVALUATION

	
	

	
	

	NOTE:
	Describe how the students will be tested to determine if they can perform the TLO to standard. Refer student to Student Evaluation Plan.

	
	

	Testing

Requirements
	There will be a 30-minute performance test immediately following the practical exercise.  In order to receive a Go, each students must satisfactorily complete 80% of the tests items. 

	
	

	
	

	NOTE:
	Rapid, immediate feedback is essential to effective learning.  Schedule and provide feedback on the evaluation and any information to help answer student’s questions about the test.  Provide remedial training as needed.

	
	


APPENDIX A

VIEWGRAPH MASTERS

SEE POWERPOINT DOCUMENT VGT-1001.PPT

TSP 181-M-1002

Administer Military Justice in a Company

Written Examination –

This examination contains 15 objective questions on five (5) pages (not including this cover page).  Each question counts equally.  For each question, mark the ONE BEST answer on the form.  You have 30 minutes to complete this examination.  This is a closed book examination.

(See MS Word Documents TST-1001.DOC and TAN-1001.DOC)

APPENDIX C

PRACTICAL EXERCISES

N/A

APPENDIX D

STUDENT HANDOUT

(See MS Word HO-1001.DOC)
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